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Academic Due Process in the
The Constitutional Grounds and Their Interpretations

Hideaki TAKAGI*

phrase of “‘academic due process” was used for the first time in the 1954 Statement by the Ameri-

and has been popularized since then. According to the Encyclopedia of Edu-
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system of procedures designed to produce the best possible judgements in
those personnel problems of higher education which may yield a serious adverse decision about the
teacher.”’ It derives from the clauses in the Fifth and Fourteenth Amendments to the Constitution of
the United States. In a sense it is an application of the general ‘‘due process of law’’ to the personnel
problems in the institutions of higher education. It is said, however, that due process of law “‘is an
elusive concept. Its exact boundaries are undefinable, and its context varies according to specific fac-
tual contexts.”” And its constitutional provisions have been interpreted in various ways.

Historically the concept of ‘‘due process of law”’ derives from ‘‘the law of the land’’. Thomas E.
Blackwell described that ““This concept is to be found in an edict of an emperor of the Holy Roman
Empire. Conrad 1II, in 1037, declared that no man shall be deprived of his land but by the laws of the
empire and the judgement of his peers”’. According to Charles A. Miller, however, it seems to be a
popular view that ‘“The source of the concept —though not the phrase— of due process of law is the
original Magna Carta”’. In Chapter 39 of the Charter in 1215, King John promised that *“No free man
shall be taken or imprisoned or disseised or outlawed or exiled or in any way ruined, nor will we go
or send against him, except by the lawful judgement of his peers or the law of the land.”

The phrase ‘‘the law of the land”’ was gradually replaced by ‘‘due process of law”’. These phrases
and principles were introduced into the new continent in the 17th century. In 1789, the “‘due process
of law”’ was introduced into the Fifth Amendment to the Constitution of the U.S.: *“... ;nor be deprived
of life, liberty or property without due process of law;...”” In 1868, the Fourteenth Amendment
prescribed, ““...Nor shall any State deprive any person of life, liberty, or property, without due process
of law;...” In short, due process of law (including the academic due process) is based on these con-
stitutional clauses.

The Supreme Court of the U.S. has expanded their interpretations from the narrow to the broad.
It has extended the Fourteenth Amendment liberty to the freedoms protected by the First Amendment
as well. It used the “‘right-privilege doctrine’’, and then the ‘‘balancing of interest’’ test. But it has
now abandoned these tests. The decisions of June 29, 1972, by the Court on the Roth and Sindermann
were landmarks in the historical stream of its interpretations. The Court made the obscure points of

former decisions clearer and expanded the concept of liberty more broadly.

* Professor, Faculty of Education, Kyoto University
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These constitutional clauses are not applied to private institutions, but the academic due process

is alive in them, too. Because it is also based on natural law and natural justice.

In conclusion, it is important for academic freedom and faculty autonomy that the due process of

law originally meant the law of the land and the lawful judgement of peers, for it requires hearings
by the faculty (peers).






